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BOARD OF ADJUSTMENT MINTUES 
Regular Scheduled Meeting 
Thursday, January 12, 2017 

7:00 PM 
 

Members Present 
Derik Davis Tim Cashion 

Andy Olsen Richard McDonald 
Steve Fuchs 

 
Members Absent 

Paula McCullough Nelson 
 

Others Present 
John Rodman, Director 

Franz Holscher, City Attorney 
Jessica Green, Administrative Support 

 

 
I. Opening of the meeting 
The Chairman called the meeting to order. 
 
II. Invocation 
A moment of silent meditation was taken. 
 
III. Roll Call 
A roll call was taken by staff. 
 
New members of the Board were welcomed. 
 
IV. Old Business 
 
 None 
 
V. New Business 
 

1.  John D. Moore III – Appeal of Administrative Decision, Violation of City Ordinance on the 
Keeping of Farm Animals. 
 
Franz Holscher came forward and gave his opening remarks.  Mr. Holscher stated that by a letter 
dated November 14, 2016 the City issued a Notice of Violation to John D. Moore III concerning 
the property that is located at 2310 N Market Street.  Specifically that notice informed Mr. Moore 
that the keeping and boarding of horses on that property constituted a violation of City Code and 
he could remedy that violation by removing the horses within 30 days.  Mr. Holscher stated that 
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as by his right Mr. Moore has filed an application for an appeal to ask the Board of Adjustment to 
review the matter.  Mr. Holscher explained that the purpose of the Board is to hear and decide on 
the appeal, which means specifically whether or not the property is in violation of the City Code.  
He then explained that the Board can affirm the notice of violation, they can reverse or nullify the 
notice of violation, or they can modify the notice of violation.  He then read what the Statutes 
actually say and explained that this is a quayside juridical proceeding.  He explained that the 
Board’s standard of review is what they call day novo, which means that the Board considers this 
Notice of Violation a new, they may substitute their judgment for that of the City’s in issuing the 
Notice of Violation.  The voting that is required for this type of appeal is a simple majority one 
way or the other.  Mr. Holscher stated that the Board will be required to determine facts, make 
conclusions from those facts, and then render a decision based on those facts.  Mr. Holscher then 
went into the specifics of the proceedings.  Mr. Holscher stated that he is there acting as the 
City’s attorney and advocating for the Board to affirm the Notice of Violation.   He stated that the 
Board should base their decision on the City Code and what it says.   
 
Mr. John Moore III came forward and was sworn in for his opening statement.  Mr. Moore stated 
that before he brought the horses onto the property he reached out verbally to see if it was okay to 
put a horse pasture on the 3 acre lot.  He stated that he was told that it was kind of on the line, but 
it was okay.  He stated that a couple of months later he received a letter statint that he could not 
have three horses, he could only have two.  Mr. Moore stated that then a couple of months later 
he received a letter saying that he could not have the horses at all.  He stated that the letter 
informed him that keeping farm animals/foul was against City Code.  Mr. Moore stated that the 
code does not specifically say horses and he does not categorize horses as farm animals or foul. 
 
Mr. John Rodman came forward.  He stated that this matter was brought to his attention back in  
2016.  He stated that he had a general conversation with Mr. Moore and another gentleman about 
allowing horses in the city limits.  Mr. Rodman explained that after that conversation he went 
back and reviewed the City Code and found that it stated that it is unlawful for anyone to keep 
any type of farm animal or foul within the city limits.  Mr. Rodman stated that some of the codes 
are outdated and need to be updated and sometimes they do not catch something that needs to be 
fixed until something happens.  He explained that the ordinance does not give any definition of 
farm animals, livestock, or domesticated animals.  After investigating some of the definitions he 
had determined originally that horses were described as domesticated animals and back in 2016 
he had a conversation with Mr. Moore and gave him the okay to allow the horses on the property.  
He explained as an administrative decision, whether it is a zoning decision or an interpretation of 
the City Code, he is allowed to make those administrative decisions.  Mr. Rodman stated that no 
permit was required and he did allow the horses at that time.  He explained that he and Mr. Moore 
discussed the number and decided to start out small and see how things progressed and two was 
the number they decided on.  After reviewing it further Mr. Rodman stated that he wasn’t 
satisfied because the ordinance didn’t really spell out what was allowed.  He explained that the 
ordinance lists what is allowed and not allowed and generally if it is not listed in the ordinance it 
is not an allowed use.  Mr. Rodman stated at that time he went back and investigated what some 
of the other communities were doing as far as horses.  He explained that a lot of the surrounding 
areas allowed horses but it specifically spelled it out in the ordinance that horses were allowed 
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and the City of Washington ordinance does not do that.   Mr. Rodman stated after further review 
he then spoke with the City Attorney about his interpretation and they decided at that time since it 
is not listed as a use in the ordinance it should not be allowed.  So, in November Mr. Rodman did 
write Mr. Moore a notice of violation letter stating that the horses were not allowed because they 
needed further review and since it was not listed as a use in the ordinance it was not allowed.  Mr. 
Rodman stated that Mr. Moore did not do anything wrong and did everything he was supposed to 
do.  Mr. Rodman stated that in the beginning he did tell Mr. Moore that he could not have any 
type of commercial activity on the property.  He stated that this was one of the reasons he didn’t 
particularly consider the horses farm animals at the time.  Mr. Rodman also stated that at that 
time the horses were considered his pets.  He again stated that he wasn’t satisfied and so he 
further investigated and that is how they have gotten to where they are now.  Mr. Rodman stated 
that anyone can appeal his decision.  Mr. Richard McDonald stated that the IRS categorizes 
horses as farm animals.  He stated that anything else such as a dog or cat is considered a 
companion animal.  Mr. McDonald stated that there is a very fine line between horses being a 
companion or livestock.  He stated that he knows people who buy miniature sheep as pets and 
they are considered livestock, but they are companion animals to their owners.  Mr. Rodman 
stated that part of the City’s problem is that some of the ordinances are so vague and they need to 
make sure they update this section of the ordinance.  Mr. Rodman answered more questions from 
the Board and clarified how they got to this point.  Mr. Derik Davis asked Mr. Rodman if he had 
contacted Mr. Moore after the initial approval to let him know that he would be investigating this 
issue further.  Mr. Rodman stated that Mr. Moore had no knowledge of the issue being 
investigated further.    
 
Mr. John Moore III came forward again and presented the Board with his letter asking for the 
appeal.  Mr. Moore stated that his horses are not farm animals or livestock, they are pets.  Mr. 
Moore then referred to the definition of livestock/farm animals.  Mr. Moore stated that horses are 
not raised and slaughtered for food.  He again stated that the horses are pets and are not being 
used commercially or for any type of work/labor.  He explained that he was going on the fact that 
he had been told that the horses were allowed.  He stated that he understood that the ordinance 
needs to be updated but he hoped that his horses would be able to stay and be grandfathered in if 
the ordinance is changed.  Mr. Holscher asked who lived on the property.  Mr. Moore stated that 
he and his wife live on the property.  Mr. Holscher then asked about the size of the property.  Mr. 
Moore stated that the entire parcel is about 23 acres, but he only leases and lives on the 6 acres 
adjoining Market Street.  Mr. Moore stated that average case is each horse should have one acre.  
Mr. Holscher asked what was located on the 6 acres.  Mr. Moore explained that there is a 3 acre 
fenced horse pasture, a mobile home, and a driveway to the mobile home.  Mr. Holscher asked 
when the fence was constructed and what the purposed on the fence is.  Mr. Moore stated that the 
fence was constructed the first of July to keep the horses in the pasture.  Mr. Moore stated that he 
contact Mr. Rodman before he constructed the fence and there are two pet horses in the fence.  
Mr. Holscher asked who owned the horses.  Mr. Moore stated that he and his wife are the owners 
and the horses have been on the property since he constructed the fence in July.  Mr. Davis asked 
Mr. Moore how many horses he started out with.  Mr. Moore stated that they started with three 
horses and then he was informed in September that he could only have two horses, so he 
complied and found a new home for one of the horses.  Mr. Davis asked if the horses were used 
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for the Moore’s personal enjoyment as pets and they clean up after the horses and make sure they 
are cared for, much like someone would do for a dog or cat.  Mr. Moore stated that Mr. Davis is 
correct and they take very good care of the horses.  Mr. Davis acknowledged the letters that Mr. 
Moore provided from neighbors supporting the horses.  He asked if anyone had come to directly 
complaining about the horses.  Mr. Moore stated that they had many people support the horses 
and they have not had anyone come to him personally and complain about the horses.  Tim 
Cashion asked if the adjoining property owners were notified about the meeting.  Mr. Rodman 
stated that they had been notified.   
 
Mr. Moore’s letter and the Boards’ agenda were entered into evidence as exhibit 1 and 2.  Mr. 
Rodman acknowledged that Mr. Moore did not construct the fence or put any horses on the 
property until after they had their conversation.  Mr. Holscher asked if Mr. Rodman was aware of 
the size of the property.  Mr. Rodman stated that he was aware of the size and had done some 
research on the size of the property and that was one of the factors in making his initial decision, 
because it was such a large tract of land and there were not any close neighbors.  Mr. Rodman 
stated that he was aware that the horses were on the property at the time he issued the notice.    
Mr. Holscher asked if Mr. Rodman considered the horses farm animals at the time he issued the 
notice of violation.  Mr. Rodman stated at that time he considered them farm animals and since 
horses particularly were not listed in the ordinance they were not allowed.  Mr. Holscher asked 
what zoning district the property is located in.  Mr. Rodman stated that it is located in AP 
(airport) district.  Mr. Holscher then presented exhibit 3, excerpts from the City’s Zoning 
ordinance.  Mr. Holscher turned everyone’s attention to a document in the Boards’ agenda, an 
excerpt from chapter 4 of the ordinance.  Mr. Holscher then read section 4.3.  Mr. Holscher then 
asked Mr. Rodman to read Section 40-6 (a) and asked if fences are consider structures.  Mr. 
Rodman stated that fences are not considered structures.  Mr. Holscher stated that someone 
cannot put land to a certain use unless it is permitted in the zoning ordinance.  Mr. Rodman stated 
that Mr. Holscher’s statement was correct.  Mr. Holscher stated the Board to turn their attention 
to section 40-10 Uses prohibited.  Mr. Rodman read the ordinance “Unless a use of land is 
specifically allowed in a zoning district, either as a matter of right or as a special use, then such 
use shall be prohibited in the district”.  Mr. Holscher then directed Mr. Rodman to CD40:31 of 
the ordinance and asked him to read the definition of the work Use.  Mr. Rodman read, “Use 
means any purpose for which land, buildings, or structures are designed, arranged, intended, 
occupied or maintained; or any activity conducted, or intended to be conducted in a building, 
structure or on a tract of land.  Mr. Holscher then asked Mr. Rodman to talk about the Table of 
Uses in the ordinance and tell the board what it is used for.  Mr. Rodman stated that the Table of 
Uses lists all the activities that are allowed in a particular zoning district either as a matter of right 
(meaning you can do it) or with special use permits (meaning special permission is required).  Mr. 
Holscher directed Mr. Rodman’s attention to the column listed as AP and asked what that stood 
for.  Mr. Rodman stated that the AP district is the Airport district.  Mr. Holscher stated that to the 
left of the table there is a column showing all the uses.  Mr. Rodman stated that he was correct 
and there general uses with specific uses in that category listed under them.  Mr. Holscher asked 
if someone wanted to determine the uses for the Airport district they would just go down that 
column and see where they found the P (permitted use), the S (special use), or the D (Subject to 
Developmental Standards).  Mr. Rodman stated that he was correct.  Mr. Holscher asked if there 
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were any permitted special use in the Airport District that would allow the keeping and boarding 
of horses.  Mr. Rodman said no, not that he was aware of.  Mr. Holscher asked if there was 
anything indicated in the table that shows the keeping and boarding of horses is allowed in the AP 
district.  Mr. Rodman said no.   
 
Mr. Moore was then allowed the opportunity to ask Mr. Rodman questions.  Mr. Moore 
questioned Mr. Rodman about looking into the issue further after their initial conversation.  Mr. 
Rodman stated that when they spoke he looked at the City Code, not the Zoning ordinance.  He 
explained that the zoning ordinance is part of the city code, but it is not the same document.  Mr. 
Rodman stated that he interrupted Mr. Moore’s horses from the city code; he did not refer to the 
zoning ordinance for an interruption in the beginning.  Mr. Moore then questioned Mr. Rodman 
about the Airport zoning district.  Mr. Rodman explained the location of the district and its 
boundaries relative to Mr. Moore’s property.  Mr. Moore asked if the Table of Uses list having 
dog, cats, or domestic animal at all.  Mr. Rodman stated that it did not, but they are allowed.  Mr. 
Rodman stated that according to the City code, not the zoning ordinance, dogs and cats are not 
considered farm animals therefor they are allowed.  Andy Olsen asked if they are considered 
domestic animals.  Mr. Rodman stated that they are considered companion animals.  Mr. Rodman 
then pointed out that part of the Airport district is located in the City limits and part of it is not.  
Mr. Moore then asked if Mr. Rodman now considered a horse a farm animal.  Mr. Rodman stated 
that after his research he now considers them to be farm animals. 
 
Derik Davis asked if Mr. Rodman knew of any place in the zoning ordinance where it speaks 
specifically to horses under the Table of Uses.  Mr. Rodman stated that it does not speak 
specifically to horses but it does include animal services/livestock.  Mr. Rodman stated that it 
does not define what livestock is.  Mr. Davis referred to section 4.3 and 4.4 of the city code that 
were addressed earlier.  He asked Mr. Rodman if horses were addressed in those codes.  Mr. 
Rodman stated that horses were not specifically addressed and that is what he based his decision 
on.  He explained that in a lot of definitions horses are listed as farm animals, horses are not 
individually listed as a permitted use therefor they are not allowed.  Mr. Rodman stated that they 
can go back and update the documents with a section that does allow horses or anything similar, 
but at this certain time horses are not listed as a permitted use.  Mr. Davis asked if it would be a 
fair statement to say that the ambiguity in the City code extends into the zoning ordinance as well.  
Mr. Rodman stated that would be a very fair statement.  Mr. Davis then asked if the City had any 
type of precedent set like this in the area before.  He asked Mr. Rodman if he recalled any 
incident like this before.  Mr. Davis stated that he previously lived in the area and years ago at the 
corner of Market and Northwood there were chickens, geese, and other similar animals residing 
on that property.  Mr. Davis asked if any violation was sent to those property owners at that time.  
Mr. Rodman stated that to his knowledge no violation was sent.  He explained that the City Code 
stated that it is unlawful for anyone to keep farm animals within the City limits.  Mr. Rodman 
stated that the particular property Mr. Davis is speaking about was not located in the City limits at 
that time.  Mr. Rodman stated that they did have another incidence where someone on Market 
Street had a potbelly pig.  He explained that the resident was issued a violation and the owner did 
remove the animal from the property.  Mr. Davis stated that if he ever decided to get chickens 
technically he would be in violation because those chickens are considered farm animals.  Mr. 
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Rodman stated that chickens are considered fowl and they are specifically listed in the code and 
not allowed.  Andy Olsen stated that they addressed 4.3 and 4.4 not allowing farm animals but 
then 4.6 and 4.7 address construction and maintenance of stables, barns, etc. and stalls.  Mr. 
Rodman stated that was one of the items that causeed the confusion and need to be addressed.      
 
The Board discussed the different definitions of farm animals in reference to horses and also how 
the horses are being used.    
 
Myra Goodman, resident of Smallwood, came forward and was sworn in.  Ms. Goodman stated 
that submitted a letter of support for the animals.  She stated that she sees these horses as pets and 
family members.  She stated that she has friends who own horses and they do not consider them 
farm animals or livestock, they are pets.  Ms. Goodman then talked about what is located on the 
properties adjoining Mr. Moore’s property.  She stated that when she came to the area seven years 
ago the house at the corner of Northwood did have livestock.  Since then the house has switched 
owners so the animals have been removed.  Ms. Goodman stated that back in the 80s a resident of 
Smallwood had a chicken as a pet.  Ms. Goodman stated that the question has been are these 
horses pets or farm animals.  She stated that when she goes by the property everyday she sees 
horses with love in their eyes, well cared for, and beautiful pets.  She stated that she has friends 
who have had horses for 40 years and the horses have been raised in pastors without in structure 
and they are very healthy.  Ms. Goodman stated that he hoped the fence wouldn’t be an issue 
since almost every home in Smallwood has a fence in the yard.  She stated that she hoped that the 
Board would allow the horses to stay on the property.   
 
Mr. Moore came forward.  He again stated that his horses are for pleasure and are pets. 
 
Both parties gave their closing arguments.  Mr. Holscher presented two cases similar to the issue 
where the code and ordinance were enforcement and upheld.  One case stated that an individual 
cannot acquire immunity to the law by violating that law with the consensus of a public official 
who is charged with the duty of enforcing it.  Mr. Holscher stated that despite the fact that 
permission was initially given, that is not a good reason to allow a violation to continue.  Mr. 
Holscher stated that the argument is if horses are considered farm animals.  He presented another 
case from Durham.  In this case the defendant stated that she intended to bread and use horses for 
the enjoyment of her family not for commercial purposes.  Mr. Holscher stated that the court went 
into a long analyst into what a horse is considered.  He explained that the party did not use the 
horses for plowing or any labor, the horsed were said to only be used for the families’ personal 
enjoyment.  The court noted that livestock included horses in several of their statutes and the 
Livestock Dealer and Licensing guide defines livestock as quote “cattle, sheep, goats, swine, and 
horses”.  They also noted that statute 68 under the livestock law livestock includes equine animals 
and bovine animals.  The regulations of the Interstate Commerce Commission includes horses in 
it rates equable to livestock.  Mr. Holscher stated that they went to great pains to say that horses 
in the context of horses being used for personal enjoyment are considered livestock.  In this case 
they also noted that livestock is defined in the dictionary as domestic animals such as cattle and 
horses raised for home use or for profit.  Mr. Holscher stated that it is his position that horses are 
considered farm animals and based on the city code they are not allowed in the city limits.  Mr. 
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Holscher presented another case where horses were deemed farm animals.  Mr. Holscher did 
admit that the code and ordinance does need to be updated.  Mr. Holscher went through and made 
some points to back his argue from the zoning ordinance and the table of uses.  He asked that the 
Board consider the motion that horses are being kept and boarded at 2310 N Market Street and 
conclude that this is a violation to the City code and based upon such findings and such 
conclusions affirm the notice of violation.                    
 
The Board went into deliberation.  Mr. Derik Davis stated that it is his option that Mr. Moore and 
the City staff both acted in good faith and then outlined the events leading up to the meeting.  Mr. 
Derik then talked about the ambiguity in the City code and also in the zoning ordinance in terms 
of what is considered livestock/farm animals.  He stated that the code and ordinance needs to be 
updated to include some of these definitions.  Mr. Davis stated that he didn’t feel they had a firm 
post to hang their hat city code wise.  Mr. Davis stated that the code does need to be revamped, 
horses need to be spelled out, but it would be unfair to penalize Mr. Moore.  He stated that not 
one person was present to speak against the horses and they have been presented with letters from 
surrounding property owners who have no issue with them.  Mr. Davis stated that his inclination 
on this matter is that Mr. Moore should be allowed to keep his horses on the property and look 
into the issue further and update the code and ordinance.  The Board then discussed the issue 
further.  Mr. McDonald again stated that the IRS considers a horse a farm animal.  He stated that 
the question is in this situation, in Washington NC, does it make a big deal if a horse is a farm 
animal.  Mr. McDonald stated that Mr. Moore was told he could have the horses on the property.  
Mr. McDonald stated that no one knew what the interpretation of livestock was, so the City 
couldn’t be held responsible and neither should Mr. Moore.  Mr. McDonald stated that he thought 
Mr. Moore should be able to keep his horses.  Andy Olsen stated that if the Board overturns the 
staff’s decision, they are opening up a box to allow more.  Mr. Fuchs stated that if they reverse 
the decision then anyone in the City could run out and buy horses and put them on their property.  
Mr. Fuchs stated that what they decided would set a precedent until the code and ordinance is 
updated.   
 
Derik Davis made the following motion:  I move that the Board of Adjustment nullify the 
violation that Mr. Moore was given and allow him to keep his two horses with a strong 
recommendation that the appropriate bodies move forward with the process to add language to 
the City code and ordinance that specifies and spells out more clearly the definition of livestock 
and farm animals.  Tim Cashion seconded the motion.  The motion carried with at 4 to 1 voted 
with Mr. Steve Fuchs voting in opposition.                           
 

VI. Other Business 
 
 None 
 
 
VII. Adjourn 
There being no other business the meeting was adjourned. 
 


